DECLARATION OF PROTECTIVE COVENANTS, CONDITIONS

AND RESTRICTRICTIONS FOR WHEATLAND MEADOWS MAJOR SUBDIVISION


THIS DECLARATION is made this 

day of 


, 2006, by Schogia, LLC, hereinafter referred to as the “Declarant”;

WITNESSETH:


WHEREAS, Declarant is the owner of the following described property situated in Broadwater County, Montana:

East 1/2 of Section 9, Township 2 North, Range 1 East, P.M.M.


WHEREAS, Declarant intends to develop, sell and convey the above-described real property, hereinafter referred to as “Wheatland Meadows”; and,


WHEREAS, Declarant desires to subject all of said real property, together with the lots contained herein, to the covenants, conditions, restrictions and reservations herein set forth and referred to as “Covenants”;


NOW, THEREFORE, Declarant does hereby establish, dedicate, declare, publish and impose upon the property the following Protective and Restrictive Covenants, which shall run with the land, and shall be binding upon and be for the benefit of all persons claiming such property, their grantors, legal representatives, heirs, successors and assigns and shall be for the purpose of maintaining a uniform and stable value, character, architectural design, use, and development of the property.  Such Covenants shall apply to the entire property, and all improvements placed or erected thereon, unless otherwise specifically excepted herein.  The Covenants shall inure to and pass with each and every parcel, tract, lot or division.


Said Covenants, Conditions and Restrictions shall be as follows:

ARTICLE I

DEFINITIONS
Section 1.1   Association. The term “Association” shall mean the Wheatland Meadows Homeowner’s Association, its successors and assigns.  The Association may be incorporated as a Montana nonprofit corporation, with its members as the lot owners.

Section 1.2   Member.  The term “member” shall mean any owner or lot owner.  Each member or owner agrees to abide and be bound by these Covenants, the Articles of Incorporation, and the Bylaws and the Resolutions of the Homeowner’s Association, if any.
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Section 1.3  Owner.  The term “owner” or “lot owner” shall mean any person or entity owning a fee simple interest in a lot or a contract purchaser, whether one or more persons or entities, owning or purchasing a lot, but excluding those having a mortgage or an interest in a lot and excluding those having a mortgage or an interest merely as security for the performance of an obligation; provided, however, that prior to the first conveyance of a lot for value, the term “owner” shall mean “Declarant” or its successors or assigns.  The term “person” hereinafter shall include any person, persons, or entities.

Section 1.4  Contract Purchaser.  The term “contract purchaser” shall mean a person buying a lot pursuant to a contract for deed, Montana Trust Indenture or mortgage.

Section 1.5  Properties and Lots.  The terms “properties” and “lots” shall mean all of the real property herein described and subsequently surveyed and platted into lots as Wheatland Meadows Major Subdivision, according to the official plats thereof filed of record in the office of the Clerk and Recorder of Broadwater County, Montana.

Section 1.6  Directors.  The term “Directors” shall mean the Directors of the Association, and shall consist of three lot owners who shall be elected at the annual meeting by a simple majority of the members of the Association.  The Board of Directors shall be elected for a term set by a simple majority of the membership, but not less than one year.  Any vacancy in the Board of Directors occurring before the next annual meeting of the members shall be filled by the remaining Directors.

The Directors shall have the authority to act on behalf of the Association and its members as shall be reasonably necessary to carry out the purposes of the Association and enforce these Covenants.  The Directors shall act by majority vote.  The officers of the Association shall follow the directions of the majority vote.  The officers of the Association shall follow the directions of the majority vote of the Directors.

Section 1.7  Declarant.  The term “Declarant” shall mean and refer to Schogia, LLC, and its successors and assigns.

Section 1.8  Other Definitions.  Other definitions may be found throughout these covenants and those definitions are binding upon all owners.  Any term not specifically defined shall be deemed to have a common and ordinary meaning.

ARTICLE II

WHEATLAND MEADOWS 

HOMEOWNER’S ASSOCIATION

Section 2.1  Association.  An association is hereby established known as “Wheatland Meadows Homeowner’s Association” hereafter referred to as the “Association”.

Section 2.2  Members.  Every Owner or contract purchaser of a lot shall be a member of the Wheatland Meadows Homeowner’s Association.  Membership shall be appurtenant to and may not be separate from the ownership of any lot.  Each owner shall be responsible for advising the Association of their acquisition of ownership, of their mailing address, and of any changes of ownership of mailing address.  The initial address of the Association shall be 1617 Euclid Avenue, Suite 5, Helena, MT 59601.   The address of the Association may be changed by the Board of Directors upon notice to the Owners.

Section 2.3   Determination of Membership.  For the purpose of determining membership, at any meeting a person or entity shall be deemed to be a member upon the recording of a duly executed deed to that owner, or upon the recording of a Notice of Purchaser’s Interest or an Abstract of Contract for Deed showing a contract purchase by an owner.  The legal title retained by the vendor selling under contract shall not qualify such vendor for membership.

Foreclosure of a mortgage, trust indenture or the termination or foreclosure of a contract for deed wherein title is vested in the mortgage, beneficiary or original seller on a contract, or repossession for any reason of a lot or unit sold under a contract shall terminate the vendee’s membership, whereupon all rights to such membership shall vest in the legal owner.

Section 2.4   Multiple Owners.  Multiple owners of a single lot of real property have collectively one such membership or voting interest.  If more than one lot is owned, the owner or owners thereof would have one membership or voting interest for each separate lot.  No member shall be expelled, nor shall he be permitted to withdraw, or resign, while possessing a membership interest.

Section 2.5  Board of Directors.  Until December 31, 2015, or until eighty-five percent (85%) of the lots have been sold to third parties, whichever first occurs, Declarant, its successors or assigns, reserves the right, but shall not have the obligation, to appoint and remove a majority of the members of the Board of Directors.  The members of the Board of Directors appointed by Declarant may be stockholders, officers, directors, employees, members, or agents of Declarant and do not need to own a lot.  By notice to the Association, Declarant shall have the option to, at any time, turn over to the Association the total responsibility for electing and removing members of the board.

Section 2.6  Meetings.  The annual meeting of the Association shall occur on the 1st Tuesday of June of each year.  At the annual meeting, the members shall review and approve a budget for the next year, shall elect Directors to fill any expired term or vacant position, and shall conduct such other business as shall be reasonable or necessary to carry out the purpose of the Association.  The members shall have the authority to set the number of Directors, which number shall not be less than three nor more than seven.

Any special meetings may be called by the President, or in the absence of the President, by the Vice-President or the majority of the Board of Directors.  In addition, a special meeting shall be held upon call of 25% of the owners.  Special meetings shall require 48 hours notice, in writing.  Notice of annual and special meetings shall be mailed to owners at the address for each owner as provided pursuant to Section 2 of this Article.  The presence of members, in person or by written proxy, representing 51% of the total votes of the membership shall constitute a quorum.

Section 2.7  Board of Directors Meeting.  The annual meeting of the Board of Directors shall be held immediately after the annual meeting of the members.  At the annual meeting, the Directors shall elect a President, Vice-President, a Secretary and a Treasurer for the Association from among the Directors, except that the Secretary and Treasurer may be a member who is not a Director.  The offices of Secretary and Treasurer may be held by one person.

Section 2.8  Board of Directors Term.  The Board of Directors shall serve for a term to be set by a simple majority of the membership, which shall not be for less than one year. Each director shall serve until replaced by his or her successor. Any vacancy on the Board of Directors occurring before the next annual meeting of the members shall be filled by the remaining directors.

Section 2.9  Powers of Board of Directors.  The Board of Directors shall have the power and responsibility of acting on behalf of the Association and its members as shall be reasonably necessary to carry out the purposes of the Association, including but not limited to take such actions as shall be necessary to reasonable to care for, protect and maintain the easements, boundary fences, drainage easements; to enforce these Covenants; to collect assessments; to set annual and/or special meetings; and to act in any other matters set forth herein or which may serve the development, including the formation of special improvement districts, either public or private for such improvements as the Association shall approve.  The Directors shall act by majority vote.

Section 2.10  Duties of Officers.  The duties of each of the offices shall be as follows:

A.
President.  The President shall preside over all meetings of the Association. He

or she shall call the membership together whenever necessary. The President shall be the general administrative and executive officer of the Association, and shall perform such duties as may be

specified, and exercise such powers as may be delegated to the office of President by the Board of Directors.

B. 
Vice-President.  The Vice-President shall exercise the powers of the President in the absence of the President.

C.
Secretary.  The Secretary shall give notice of all meetings of the Association, and shall keep a record of the proceedings of the meetings of the Association. The Secretary shall be authorized to sign on behalf of the Association, all records, documents and instruments when such are authorized to be signed by the Association

D.  
Treasurer.  The Treasurer shall keep and maintain adequate and correct records of the accounts, properties, and business of the Association, including accounts of its assets, liabilities, receipts, disbursements, gains and losses of the Association. The Treasurer shall prepare and report such periodic accountings as shall be required by the Association.

Section 2.11  Vacancy.  A vacancy in any office of the Association shall be filled by appointment by the Board of Directors until the next annual meeting or the successor is duly appointed or elected.

ARTICLE III

ANNUAL AND SPECIAL ASSESSMENTS
Section 3.1  Assessments.  For each lot owned within the boundaries of Wheatland Meadows, each owner by acceptance of a deed, whether or not it is so stated in such deed, is deemed to covenant and agree to pay the Association:

A.     Annual assessments or charges, and

B.     Special assessments for capital improvements or otherwise as hereinafter provided.

Section 3.2  Obligation for Assessments.  The annual and special assessments, together with interest, costs and reasonable attorney’s fees, shall also be the obligation of the person or persons who were the owners of such lot at the time the assessment fell due.  Although such charges shall be a continuing lien upon the property until paid, the personal obligation for delinquent assessment shall not pass to the owners’ successors in title unless expressly assumed by them with the consent of the Association.

Section 3.3  Use of Assessments.  The assessments levied by the Association shall be used exclusively for the purpose of promoting the health, safety and welfare of the owners of Wheatland Meadows and the Association, and for the establishment, improvement, maintenance and protection of Wheatland Meadows and the interest of owners therein, and/or for property or facilities enhancing their use and enjoyment and/or the conservation of the natural amenities of Wheatland Meadows.  As such, these purposes may also include, but shall not be limited to, funding for:

A.     The payment of taxes, insurance for common properties and risks involving the Association;

B.     Maintenance of roads, parking areas, utilities, bridges and/or other improvements or easements owned by the Association or used by the owners in common;

C.     The establishment, maintenance and protection of land, streams, and ponds;

D.     The construction, maintenance and repair of all recreational facilities owned by the Association and constructed on the common Easement Areas or elsewhere for the benefit of the Association;

E.     The annual inspection and maintenance of the storm water facilities including the culverts and detention ponds;

F.     The cost of labor, equipment, services, materials, management, protection and supervision of the assets and interests of the Association.

Section 3.4  Amount of Annual Assessments.  Annual assessments shall be determined by the Board of Directors in an amount estimated to cover the normal operating expenses by the Association for each year as determined in conformity with standard accounting practices, together with such additional amounts as may be necessary to cover any past deficits from operations or to create reasonable reserves for the future cost of operations of the Association.  Such annual assessments shall be payable in advance on a quarterly basis, due on the first day of January, April, July and October of each year.  Method and due date of payment of annual assessments may be changed from time to time by the Board of Directors of the Association.  

Section 3.5  Special Assessments.  In addition to the annual assessment to cover the Association’s operating expenses, the Association, by an action of its Board, may levy in any assessment year special assessments for the purpose of reserving or paying for, in whole or in part, the cost of any construction, reconstruction, repair or replacement of a capital improvement of the Association or upon the Common Easement Areas including fixtures and personal property related thereto, and for such other purposes or projects benefiting the Association and its interests, provided that any such assessment shall have the assent of two-thirds of the votes of all members voting in person or by proxy at a meeting duly called for this purpose.  Nothing stated herein shall restrict the right of the Association to provide for the repayment of the special assessment over a term of months or years subsequent to the date of such assessment, and upon terms and conditions it deems appropriate, including the collection of interest on the deferred balance.

Section 3.6  Notice.  Written notice of any meeting called for the purpose of taking any action authorized under Section 3.5 shall be sent to all members not less than fifteen (15) days nor more than fifty (50) days in advance of the meeting.  At the first such meeting called, the presence of members or their proxies entitled to cast thirty percent (30%) of all the votes of membership shall constitute a quorum. If the required quorum is not present, another meeting may be called subject to the same notice requirement, and the required quorum at the subsequent meeting shall be one-half of the required quorum at the preceding meeting.  No such subsequent meeting shall be held sooner than thirty (30) days following the preceding meeting.

Section 3.7  Collection of Assessments.  Both annual and special assessments must be fixed in equal amounts for all lots and may be collected on a quarterly basis.  However, when in the judgment of the Board, a capital improvement is of a nature that uniquely restores damages or provides value only to certain individual lots then, to the extent determined by the Board that such improvements are not beneficial to the Association as a whole or to the owners or lots in general, such portion of costs which solely contribute to those certain individual lots may be pro-rated, scheduled and assessed among only those owners or lots affected.

Section 3.8  Amount of Initial Assessments.  The initial annual assessment shall be two hundred fifty dollars ($250) per residential lot, payable $62.50 per calendar quarter (or any portion of a quarter) in advance.  The initial annual assessment shall be five hundred dollars ($500) per commercial lot, payable $125.00 per quarter (or any portion of a quarter)  in advance.  It is further understood that during the initial development phases the developer will be funding the improvements and upkeep of the property.  Therefore, until the operation of the property has been turned over to the Association, Declarant may use these funds to supplement their own for the operation, management and maintenance of the development.

Section 3.9  Commencement of Assessments.  The annual assessments provided for herein shall commence on all lots on the first day of the month following the conveyance of the lot to the initial purchaser and shall be assessed on a calendar year basis.  The first quarterly assessment shall be adjusted according to the number of months remaining in the quarter.  The Board of Directors shall fix the amount of the annual assessment against each lot at least thirty (30) days in advance of each annual assessment period.  When there is a change to the fixed amount of the annual assessment, written notice of the new assessment shall be sent to every owner subject thereto.  Credits and reimbursements to owners shall be determined and arranged so that the burden of taxes and governmental assessments and, if possible, payments, shall be shared pro-rata by owners for taxes assessed against any common properties, improvements (or usage) of the Association and the owners, including, for instance, taxes on any common owned easement areas and improvements.  The Association shall, upon demand, and for a reasonable charge, furnish a certificate signed by an officer of the Association setting forth whether the assessments on a specified lot have been paid.

Section 3.10  Unpaid Assessments.  Any assessment not paid within thirty (30) days after the due date shall bear interest from the due date at a rate which shall be the greater of twelve percent (12%) per annum or five percent (5%) above the Prime Rate for Bank Lending at Manhattan State Bank, or the Bank of America should Manhattan State Bank cease to conduct business.  In no event shall the rate exceed the maximum rate permitted under Montana law, or such lower rate as may be set from time to time by the Board of the Association.  The association may record a notice of lien against the property and bring an action at law against the owner personally obligated to pay the same, or foreclose the lien against the property in the same manner as a mortgage on real property, and the Association shall be entitled in any such actions or foreclosure proceedings to recover its costs, expenses and reasonable attorneys’ fees.  No owner may waive or otherwise escape liability for the assessments provided for herein by non-use of the Common Easement Areas or abandonment of his lot.

Section 3.11  Lien.  The lien of the assessments provided for herein shall be superior and not subordinate to the prior lien of any first mortgage or prior recorded liens which are recorded after the date of the recording of this Declaration.  Sale or transfer of any lot shall not affect the assessment lien, whether such lien arises prior to such sale or transfer, or thereafter becomes due.

Section 3.12  No Assessment to Declarant.  For the purposes of assessment, any lot owned by Declarant shall not be subject to the same assessments and provisions of those Articles as lots of any other owner.  Assessments shall not commence on a lot until it is conveyed by Declarant to the initial purchaser.

///

///

ARTICLE IV

PROTECTIVE COVENANTS

Section 4.1
Purpose.  It is the purpose of these covenants to preserve and protect the environment, the natural beauty, view and surroundings of Wheatland Meadows, and to preserve the protect the interests and investment of the individual owners.

Section 4.2
Covenants Run With The Land.  These protective covenants shall attach to and run with the land and shall constitute an equitable servitude upon the real property and every part of it, including all titles, interest and estates as may be held, conveyed, owned, claimed, devised, encumbered, used occupied and improved.  These Protective Covenants and Restrictions are declared for the benefit of the entire property and every part of it and for the benefit of each owner.  They shall constitute benefits and burdens to declarants and to all persons or entitled hereafter acquiring any interest in the property.

Section 4.3
Covenants and Design Guidelines.  These covenants provide for the general restrictions while the Design Guidelines provide adequate details in order to ensure compliance with these covenants.  The Design Guidelines shall be carefully consulted and followed to ensure the requirements of these covenants are met.

Section 4.4.  Lot 77 Exempt.  Lot 77 has an existing residence located thereon.  To the extent that any existing improvement on Lot 77 may violate any of these Covenants, such improvements shall be deemed “pre-existing uses”, in full compliance with and grandfathered into these Covenants.  Any new construction on Lot 77, whether to the existing residence, or otherwise, shall conform to the Architectural Design Guidelines and approval procedure contained herein.

ARTICLE V

ARCHITECTURAL REGULATIONS, EASEMENTS, 

PROPERTY RESTRICTIONS AND OBLIGATIONS

Section 5.1  Architectural Control.  

A.     Approval of Plans.  Except as to construction of improvements by Developer on Property, no building, fence, wall, pool, spa, improvement or structure of any kind shall be commenced and installed, erected or maintained upon the Property, nor shall any alteration or improvement of any kind be made thereto, or to the exterior of any residence dwelling, until the same has been approved in writing by the Developer, or by an Architectural Review Committee to be appointed by Developer (“Committee”).  Plans and specifications showing the nature, kind, shape, color, size, material and locations of such improvements and alterations shall be submitted to the Committee for approval as to design and harmony of its external design with the existing structures and as to location in relation to surrounding structures, topography, and finish grade elevation.  

B.     Architectural Review Committee Action.  The Committee shall consist of three (3) members.  Developer may appoint all of the original members of the Committee and all replacements until the first anniversary of the recording of this Declaration.  Developer reserves to itself the power to appoint a majority of the members to the Committee until eighty-five percent (85%) of all the Lots have been sold, or until the fifth (5th) anniversary of the recording of this Declaration, whichever first occurs. After one (1) year from the date of the recording of this Declaration, the Owners shall have the power to appoint one (1) member to the Committee until eighty five percent (85%) of all the Lots in the Property have been sold or until the fifth (5th) anniversary of the recording of this Declaration, whichever first occurs.  Thereafter, the Owners shall have the power to appoint all the members of the Committee.  Members appointed to the Committee by the Owners shall be Owners of Lots within the Property.    Members appointed to the Committee by Developer need not be Owners of Lots within the Property.  A majority of the Committee may designate a representative to act for it.  In the event of death or resignation of any member of the Committee, the successor shall be appointed by the person, entity or group which appointed such member until Developer no longer has the right to appoint any members to the Committee, and thereafter, the Owners shall appoint such a successor.  Neither the members of the Committee nor its designated representatives shall be entitled to any compensation for services performed pursuant hereto.  In the event the Committee fails to approve or disapprove plans and specifications within thirty (30) days after the same has been submitted to it, approval will not be required and the related covenants shall be deemed to have been fully complied with. 

C.  Governmental Approval.   Before commencement of any alterations or improvements approved by the Committee, the Owner shall comply with all appropriate governmental laws and regulations.  Approval by the Committee does not satisfy the appropriate approvals that may be required by any governmental entity with appropriate jurisdiction.

D.  Liability.    The Developer, the Committee and any member thereof shall not be liable to any Owner for any damage, loss or prejudice suffered or claimed on account of:  (a) the approval or disapproval of any plans, drawings, and specifications, whether or not defective; (b) the construction or performance of any work, whether or not pursuant to approved plans, drawings and specifications; or (c) the development of any property within the Property; provided, however, that the Developer, the Committee or such member has acted in good faith on the basis of such information as may be possessed by him/her.  Without any way limiting the generality of the foregoing, the Committee, or any member thereof, may, but is not required to, consult with or hear the views of any Owner with respect to any plans, drawings, specifications or any other proposal submitted to the Committee. 

Section 5.2  Use Restrictions on Residential Lots.    Except as provided in Section 5.4, no commercial trade or activity shall be carried on, or upon any such residential lot, nor shall anything be done thereon which may be or become any annoyance or nuisance to any of the other lots.

Section 5.3   Animals.

A.      Except as specifically provided herein, no livestock, poultry, or other animals, except domestic dogs, cats, birds, or other small in-house pets are allowed in the subdivision.  Only three dogs and/or two cats may be kept on any lot.  Dog kennels will be allowed, provided they are located in the rear yards and screened or fenced from the neighbors’ view and are not closer than 100 feet from the property line.  Such kennels are to be kept in a clean and odor-free condition at all times.  The design of all kennels is subject to review by the Architectural Review Committee.

B.      All dogs, cats and other pets shall be strictly controlled by their owners so as not to annoy or interfere with the use of the subdivision by other owners and to prevent the interference or harassment of wild birds or animals in the subdivision, or on surrounding or adjacent properties.  Dogs, cats and other pets shall be kept tethered or confined on the owner’s property and shall be not permitted to roam free at any time.  If an animal becomes a nuisance, hazard, or threat to persons or other animals in the subdivision, the Association may order the owner to remove such animals from the subdivision.

C.     The commercial breeding, care, raising, or keeping of animals is not allowed.

D.     Horses will be allowed on residential lots, provided such lot is at least 3.7 acres.  The total number of horses allowed on any such qualifying lot shall be equal to one horse per 1.85 acres.  All horses must be provided with feed so as to avoid overgrazing of land, and subsequent erosion of the real property.

Section 5.4  Conditional Uses.   Conditional uses allowed on residential lots within Wheatland Meadows are defined as follows:

A.      Daycare home.  A place where supplemental parental care is provided to no more than three children from separate families, in addition to provider’s own children, on a regular basis, subject to the State of Montana licensing laws and requirements pertaining to such businesses.

B.      Elder care facility.  A facility operated similarly to a boarding house, with not more than five full-time residents, and in which nursing, dietary and other personal services are furnished to residents; but which serves no persons suffering from an acute mental sickness, or from a contagious or communicable disease; and in which facility no surgery is performed, nor are other primary treatments, such as those customarily provided in hospitals; and which serves no persons who generally would be admitted to a mental hospital.

C.      Home occupation or cottage industry.  An occupation which is carried on in a dwelling unit, and:

1.  Is carried on only within the principal building or its accessory building;

2.  Is incidental and secondary to the use of the dwelling unit for residential purposes;

3.  Which conforms to the following conditions:  

a.   No exterior sign shall be erected or displayed;

b. There shall be no exterior storage of materials or other variation from the 

residential character of the principal building;

c. No offensive noise, vibration, smoke, dust, odors, heat or glare shall be

produced;

d. No traffic may be generated in greater volume than would be expected in a 

residential neighborhood.

Should a residential property owner within Wheatland Meadows wish to pursue any of the above-defined conditional uses, such owner shall apply to the Architectural Review Committee for the granting of such conditional use.

Section 5.5  Use Restrictions on Commercial Lots.    All uses on commercial lots shall be approved by the Architectural Review Committee and must comply with any and all county ordinances.  Except as expressly modified, or except where reference is strictly to residential lots, all remaining covenants, conditions and restrictions contained in these protective covenants shall apply to the Commercial Lots.

Section 5.6   No Noxious Activity.  No noxious or offensive activity shall be carried on upon any property.  No sound shall be emitted on any property which is unreasonably loud or annoying; no odor shall be emitted from any property which is noxious or offensive to others; nor shall anything be done or placed thereon which may become a nuisance or cause unreasonable embarrassment, disturbance, or annoyance, to other owners in the enjoyment of their property.  No wind turbines shall be allowed on any lot.                    

Section 5.7  Exterior Lights.   Exterior lighting for all lots within the subdivision will be in accordance with the International Dark Sky Program.

Section 5.8   Leasing.   An Owner shall be permitted to lease or rent the Lot owned by such Owner.  Provided however, any lease or rental agreement shall be in writing and any tenant shall abide by and be subject to all terms and provisions of this Instrument.  Each tenant or lessee shall be provided with a copy of this Instrument by the Owner so renting or leasing.  The Owner, shall at all times, be responsible for its tenants’ or lessees’ compliance for all of the provisions of this Instrument relating to the occupancy and use of the residence.  

Section 5.9   No Hunting Nor Discharge of Firearms.   No hunting shall be permitted on the Property, nor shall any firearms be discharged on the property.

Section 5.10   Signs.   No sign of any kind shall be displayed to the public view on any residential lot except one (1) professional sign of not more than fifteen (15) square feet advertising the Property for sale or rent, or signs not more than fifteen (15) square feet used by a builder or broker to advertise property during the construction and sales period.  Ranch-name signs are acceptable.  Signage for commercial lots must be approved by the Architectural Review Committee.  During the sale of the lots by the developer, the developer may place signs of any sort and in any number on the property.  Declarant shall install all internal road signs.  Each Owner shall place an address sign at the driveway approach onto the internal access road.  Such address plaques shall conform to the specifications for road identification signs according to County requirements and be assigned by the County addressing coordinator.  

Section 5.11  No Parking of Vehicles.  No truck, tractor, truck and trailers, farm machine, road roller, commercial vehicle exceeding 15 feet in length, house trailer, mobile home, boat, or any unsightly or offensive vehicle or machinery shall be parked on the street or in the open driveway.  Nothing contained herein shall prevent an owner from parking a horse trailer, boat, or recreational vehicle on the property, provided that such vehicles or trailers are properly and currently licensed.

Section 5.12  Oil and Mining Operations.   The oil and mineral rights have been retained by a prior owner of the property, and except for any rights in the owner of the oil and mineral rights, no oil or gas drilling, oil or gas development operations, oil or gas refining, quarrying or mining operations of any kind shall be permitted upon, or in any Lot, nor shall oil or gas wells, tanks, tunnels, mineral excavations or shafts be permitted upon, or in any Lot.  No derrick nor other structure designed for the use of boring for oil or natural gas shall be erected, maintained or permitted upon any lot. 

Section 5.13   Garbage and Refuse, Disposal, Hazardous Waste.   No Lot shall be used or maintained as a dumping ground for rubbish.  No trash, garbage or other waste shall be kept, except in sanitary containers.   All equipment for the storage or disposal of such material shall be kept in a clean and sanitary condition.  Each Lot Owner will be responsible for disposal of their own solid waste.  Lot Owners may hire an independent contractor to pick up their solid waste, or transport it themselves to the Logan Landfill, located in Gallatin County, approximately ten (10) miles east of the property.  No Lot shall be used as a site for the use, manufacture, storage, disposal or transportation of any oil, flammable explosives, asbestos, urea formaldehyde insulation, polychlorinated biphenyls, petroleum products or byproducts, radioactive materials, hazardous wastes, toxic or contaminated substances or similar materials, including, without limitation, any substances which are “hazardous substances”, “hazardous wastes”, “hazardous materials” or “toxic substances” defined, determined or identified in or under any federal, state or local laws, ordinances, rules or regulations (whether or not existing or hereafter enacted or promulgated), or any judicial or administrative interpretation of such laws, rules and regulations (collectively, “Hazardous Materials”).  Each Owner shall immediately take all action necessary to remove any Hazardous Materials in, on, or about such Owner’s Lot. 

Section 5.14   Utility Easements.  

A.      Developer hereby establishes, grants and reserves to the Owner of each Lot for the benefit of the Lots and any Owner of one or more of the Lots, reciprocal nonexclusive easements in, to, under and across each Lot for the purpose of installation, operation, maintenance, repair, replacements, removal and relocation of underground storm, sewer lines, sanitary sewer pipes, septic systems, water and gas mains, electric power lines, telephone lines, and other overhead or under ground utility lines (collectively the “Utility Lines” or singly a “Utility Line”) to serve the facilities located on other Lots, either alone or together with facilities on other portions of the Property.  The installation of any Utility Lines shall be subject, as to location, to the approval of the Owner of the affected Lot or Lots, which approval shall not be unreasonably withheld or delayed.  Upon completion of construction, reconstruction or relocation of any Utility Lines as the case may be, the affected Owner or Owners shall join the execution of an agreement in recordable form appropriately identifying the type and location of such Utility Lines and will cooperate in recording of specific easements.  

B.     Each Owner is responsible for the cost of bringing electrical and telephone utility services to the improvements constructed on the property from the main line serving the subdivision.  All electrical, telephone, and other utility lines shall be installed underground in the easement areas reserved for such use.  Each Owner who installs any Utility Line shall have the duty to repair and maintain the same as well as the duty to restore the Property under or over the repaired and / or maintained Utility Line to as nearly the same condition prior to such repair and / or maintenance as is practicable, at its sole cost and expense except as follows:

1. As to any Utility Line installed by an Owner which provides service to another

 Owner’s Lot, the Owner installing such Utility Line, and the Owner whose Lot is serviced by any such Utility Line shall each bear the repair and maintenance cost and expense of such Utility Line in proportion to the square footage of the building improvements located on the affected Owner’s respective Lots using such Utility Line. 

2.    As to any Utility Line installed by an Owner which provides services only to the Lot whose Owner installs such Utility Line, the installing Owner shall bear all cost and expense associated with such Utility Line. 

3.  The Owners shall bear the cost and expense of the repair of any damage to any improvements in the same manner and proportion that the Owners are to bear the cost and expense of the repair and maintenance of the Utility Lines.    

4. Meters shall be placed in a location so as to be accessible to the meter reader and yet 

not highly visible from adjoining streets,

C.     Each Owner who has the duty to repair and maintain a Utility Line shall indemnify and hold the other Owners and any occupant of any other Owner’s Lot harmless from any claims, damage or loss which may result from its activities in performing such repairs and maintenance and/or its misuse of the Utility Lines.
Section 5.15.
Road Maintenance.   The Association shall be responsible for road maintenance and snow plowing on the roads within Wheatland Meadows Subdivision. The Association may use the provision of Article III for collecting funds to pay for such road maintenance.

Section 5.16.
Agricultural and Farming practices.    Lot Owners and Tenants of the subdivision are informed that adjacent uses may be agricultural. Lot owners accept and are aware that standard agricultural and farming practices can result in dust, animal odors, flies, smoke and machinery noise. Standard agricultural practices feature the use of heavy equipment, chemical sprays and the use of machinery early in the morning and sometimes late into the evening.

Section 5.17.
Fences.  No fence or wall within twenty-five (25) feet of the roadway shall be constructed in any front yard which exceed three (3) feet in height.  The construction of fences must be reviewed by the Architectural Review Committee.  

Section 5.18.
Interior access.  The Homeowner’s Association will be responsible for the maintenance of the interior access road and drainage culverts.

Section 5.19.
Irrigation ditches.  No lot owner may remove water or cause to be removed water from irrigation ditches without deeded water rights, and before any maintenance or improvements are performed on any of the ditches, the owner of the waterway must give written permission for the work to be done.

Section 5.20.    Preservation of Water Resource.  All Lot Owners, their guests and employees 

shall at all times conduct their use and activities in a manner that will preserve the integrity of the

ponds, irrigation water and creeks on the Property.  The degradation, or pollution of water 

quality, will not be permitted. No Lot Owner shall appropriate any water on or from the Property 

unless approved by the Association and any applicable regulatory agency. All applicable state 

and local guidelines and standards must be followed.  In order to conserve as much water as 

possible, each Lot Owner shall:

A.  only install ultra low flow toilets;

B.  only install showerheads with no more flow than 2.5 gallons per minute;

C.  limit green space (irrigated lawns) around home to 10,000 square feet or less; 

D.  properly maintain all irrigation systems;

E.  place a three inch layer of crushed rock or organic mulch on top of the roots zone of all plantings; and

F.  select native or low water plants.


Lot Owners are strongly encouraged to use drip irrigation techniques and to follow the principles of Xeriscaping (http://www.xeriscape.org) in planning and maintaining Lot landscaping. 

Section 5.21.
County Commission.  Any covenant which is included herein as a condition of preliminary plat approval and required by the County Commission (including, but not limited to, road construction and/or maintenance, or weed control) may not be amended or revoked without the mutual consent of the owners in accordance with the amendment procedures in these covenants and the Broadwater County Board of Commissioners.  The Board of Commissioners of Broadwater County will not be a party to other restrictive covenants contained herein.

Section 5.22.  Driveways.  Each Owner shall be responsible for constructing and maintaining his or her own access road or driveway from the interior access road provided by Declarant.  In connection with the installation of such driveway, the Owner shall install a culvert of adequate size, capacity, and grade, if the same is necessary, to prevent the restriction of natural drainage or flow of water through the area of the access road or adjoining properties.  The first twenty-five (25) feet of all driveways that connect to the interior access roads provided by Declarant, shall either be paved or finished with concrete.

Section 5.23.  Weed Abatement.  Each Lot Owner shall be responsible for the care of his or her Lot, including weed control.  All Lot Owners shall be responsible for eradication of noxious weeds, as listed on any governmental body’s noxious weed list, together with other weeds on their property, and to include any access roads bordering their property.  All costs of noxious weed control are the responsibility of the property owners of record.  A revegitation plan/management plan is on file with the Broadwater County Weed District as pursuant to Section 7-22-2152 MCA.  Weeds shall be mowed annually prior to July 31 of each year.  In the event any Owner fails to mow weeds on their respective Lots, then in such event the Association shall be authorized to mow such weeds and shall charge the cost to the Lot Owner.  The cost of such weed mowing shall be considered to be a lien in favor of the Association and enforceable through the provisions of ARTICLE III.  

Section 5.24.  Drainage. No Owner shall do any act or construct any improvement which would interfere with the natural or established drainage systems or patterns within the Project without the approval of the Architectural Review Committee. Each lot shall be graded and landscaped in a manner that prevents drainage on to adjoining lots.  Each Owner shall be responsible to implement erosion control measures on their respective Lots.  
Section 5.25.  Septic Systems. Septic systems will be designed and constructed only to plans approved by Broadwater County and/or any other Agency with jurisdiction over such matters.  Each owner shall comply with all governmental required maintenance and reporting. 

ARTICLE V I

DESIGN GUIDELINES
Section 6.1  General Guidelines.

A.   Design Guidelines   All structures shall be built in conformance with the provisions of this Declaration and the Design Guidelines, a separate document, adopted to govern the building of any and all structures in the Wheatland Meadows Subdivision.  

B.  Governmental laws, rules and regulations.   All land use regulations and all other laws, rules and regulation of any government or governmental agency under whose jurisdiction the land lies are considered to be part of and enforceable hereunder; and all of the owners of said lands shall be bound by such laws, rules an regulations.

C.     Foundations.  Units shall be on permanent block or concrete foundations or other HUD approved foundations 
acceptable to Broadwater County.

D.     Fire-Wise Standards for Broadwater County.  All lot owners will be required to follow the 

Broadwater County fire-wise standards for all new construction.  The purpose of these provisions 

is to minimize the likelihood and effect of an uncontrolled fire on the Property. To the greatest 

extent possible, each Lot Owner, shall incorporate the recommendations and guidelines of the 

firewise program (http://www.firewise.org). Specifically, each Lot Owner shall:

1.  build on a level area instead of a sloped area whenever possible;

2.  use noncombustible or fire resistant materials for roofing;

3.  use wire mesh screening on attic and underfloor vents;

4.  install only non-flammable shutters on windows and skylights;

5.  keep gutters, eaves, and roofs clear of leaves and other debris;

6.  clear dead wood, leaves, pine needles, and dense vegetation from a zone of at least 30 feet from all structures;

7.   not store firewood within 30 feet of any residence or garage;

8.  prevent combustible materials and debris from accumulating beneath patio decks or elevated porches.  

9.   not allow any dead branches to overhang the roof;

10.  keep trees and shrubs properly pruned; 

11.  store and use flammable liquids properly;

12.  regularly cause grass to be trimmed pursuant to the Association’s directives;

13.  not allow any burning barrels or pits of any sort.  

14.  keep all chimneys free of creosote or other materials which may prove to be flammable;

15.  install spark arrestors on all chimneys and use catalytic converters on wood burning devices or use clean burning wood stoves;

16.  not install a shake roof unless the Architectural Review Board expressly allows the same;

17.  install the number of smoke detectors in each residence required by local law;

18.  install address numbering which is clearly visible outside the residence; 

19.  keep all roads and driveways free of obstruction to ensure access by emergency vehicles; and

20.   in the event of a social function at a Lot Owner’s residence, require parking on one side of any driveway or roads in order to provide adequate widths for access by emergency vehicles. 

E.     Construction Schedules.  All construction, alterations, or improvements shall be subject to advance approval by the Architectural Review Committee and shall be diligently worked on to completion within twelve (12) months following commencement.  Commencement of construction shall mean the date excavation for the foundation begins.  Builders shall submit plans to the Architectural Review Committee for approval which, at a minimum include:  A site plan of the lot showing the location of all improvements; a detailed floor plan for each floor showing all dimensions of walls, windows, and doors; and complete elevations.  Upon approval of the plans by the Architectural Review Committee, the builder must commence construction within six (6) months.  No aspect of construction shall at any time impede, obstruct, or interfere with pedestrian or vehicular traffic.  No materials shall be placed or stored upon a lot more than thirty (30) days before commencement of construction, or more than thirty (30) days following completion of construction, as determined by the Architectural Review Committee.  During any construction, the lot shall be cleaned up regularly and shall be maintained free of trash.  Contractor and/or owner shall be responsible to clean up wind-blown debris both on and off the premises and no burning of debris shall be allowed.


Section 6.2    General Residential Guidelines.    

A.     Minimum Residence Requirements.  All single-family dwellings shall have a minimum floor space of 1400 square feet on the ground level and must have a minimum 20’ x 20’ attached garage. The 1400 square feet must be above grade and is excluding basements, garages, carports and porches.

B.     Exterior Siding.  The exterior siding of the structure shall consist of wood, brick stone or stucco or other manufactured exterior good quality materials, including insulated metal and vinyl siding.  No sheet metal or panel metal siding is allowed.  No panel siding similar to T-111 siding, or plywood sheet siding is allowed.  All exterior surfaces shall have minimum reflection values.

C.     Roof Structures.  The roofs shall be Class A and shall be covered with tile, composition materials, fire retardant wood shakes and shingles, but no rolled roofing shall be allowed. Overhangs should be a minimum of 10 inches.  No roof pitch shall be less than 5/12.

D.     Setback Requirements.  No building or structure shall be erected, placed, constructed, or remodeled so as to be less that 35 feet from the front lot line, less than 25 feet from the side lot lines, or less than 35 feet front the rear lot line, except that corner lots shall have a 25 foot setback requirement from the side lot line contiguous to a road.  In addition, improvements shall be subject to setbacks, buffer zones, easements, and any other building restrictions or conditions shown on the Subdivision Plat map.

Section 6.2    General Commercial Guidelines.    

A.    Building Height    Height will be measured from the adjacent grade to the highest point on the roof.  The height of each building shall not exceed the following:
- Up to 1 and 1/2 stories
25 Feet

- Up to 2 stories
35 Feet

B.     Building limitations.   The maximum lot coverage shall be thirty percent (30%) of total lot size.  The footprint shall be no larger than ten thousand (10,000) square feet
C.     Roof Form (Shape and Pitch)    The following roof forms are allowed: gabled, hip, modified hip. Other roof forms will be reviewed on a case by case basis. The minimum roof pitch for any primary roof form is 2/12.

D.     Allowable uses.  Any use must be first be approved by the Architectural Review Committee and must be compatible with existing uses in the commercial lots.  Any use must be such that it is not obnoxious by reason of the emission of odor, dust, smoke, 


gas, fumes, noise, cinders, vibration, refuse matter or water-carried waste and uses accessory thereto.  No commercial animal operations shall be allowed.  The following are examples of allowable uses for commercial lots within the subdivision.  

A business office
A restaurant

Very light manufacturing (i.e. a jewelry store)

Wholesale sales

Service and retail establishments

Mechanical and woodworking services

           A showroom

           A service company
Property owners are prohibited from carrying out operations that create excessive and loud noise from the hours of 9 p.m, to 7 a.m.

E.    Driveways and Parking.     The first 20 feet of the site access shall be perpendicular to the

adjacent street. All access drives and parking areas shall respect existing landforms and vegetation   The placement of parking adjacent to and behind buildings, shall be preferred, rather then facing the adjoining street.  The construction and maintenance of all driveways and culverts shall be the responsibility of the owner, Culverts shall be equipped with fared ends, tapered into the landscape. Where required, culverts shall be a minimum of 15" in diameter.

F.   Water Supply.    All lots requiring water shall install a well in accordance with the Montana Department of Environmental Quality Subdivision Plat Approval Statement.  Any water system, which will serve 25 or more persons daily, for a period of at least 60 days out of a calendar year, shall be defined as a public water system. A public water system must be submitted to the Montana Department of Environmental Quality for review and approval,

G.  Sewage Disposal.   All lots producing wastewater shall utilize an on-site sewage treatment system. Sewage treatment systems, which will serve 25 or more persons daily, for a period of at least 60 days out of a calendar year, shall be defined as a public sewage system. A public sewage system must be submitted to the Montana Department of Environmental Quality for review and approval.

Sewage treatment systems not defined as a public sewage system, which produce a normal quantity and quality of wastewater, shall be defined as a multi-user system. All lots requiring a multi-user system shall install the approved sewage treatment system.

All commercial lots with in the Wheatland Meadows Subdivision have received DEQ approval and septic fields must be installed in the pre-designated locations. It is the owner's sole responsibility to verify the designated location.

ARTICLE VII

TERM ENFORCEMENT, APPLICABILITY AND CHANGE
Section 7.1.
The term of these Covenants shall be binding for such period of time until terminated or revoked by owners of eighty percent (80%) of the lots in Wheatland Meadows Subdivision. Any covenant required as a condition of preliminary subdivision approval shall not be altered or amended without the agreement of the governing body.

Section 7.2.
Enforcement of these Covenants shall be by proceedings either at law or in equity against any person or persons violating, or attempting to violate, any Covenant; and the legal proceedings may either be to restrain violation of these Covenants, to recover damages; or both.

Should any lawsuit or other legal proceeding be instituted by the Association or an owner against an owner alleged to have violated one or more of the provisions of these Covenants and should the Association or owner enforcing the provisions of the covenants be wholly or partially successful in such proceedings, the offending owner shall be obligated to pay the costs of such proceeding, including reasonable attorney's fees for all time associated with the action.

Section 7.3.
The failure of Declarant, the Association or an owner, to enforce any Covenant or restriction contained herein shall not be deemed a waiver or in any way prejudice the rights to later enforce that Covenant, or any other Covenant thereafter, or to collect damages for any subsequent breach of Covenants.

The waiver or approval of a variance of a Covenant provision by the Board of Directors, or non​action of the Association or Declarant in the event of a violation of a Covenant by a particular owner or lot, shall not be deemed to delete or waive the Covenant or enforcement thereof as it pertains to other owners or lots.

Section 7.4.
Invalidation of anyone of these Covenants by judgment or by Court order shall in no way affect any of the other Covenants or provisions, all of which shall remain in full force and effect.

Section 7.5. 
In any conveyance of the above described real property or of any lot thereon, it shall be sufficient to insert a provision in any deed or conveyance to the effect that the property is subject to protective or restrictive Covenants without setting forth such restrictions and Covenants verbatim or in substance in said deed nor referring to the recording data. All of the above described real property and lots shall be subject to the restrictions and Covenants set forth herein, whether or not there is a specific reference to the same in a deed or conveyance.

Section 7.6. 
A breach of any of the foregoing restrictions or Covenants shall not defeat or render invalid the lien of any mortgage or deed of trust made in good faith and for value upon any lot or portion of the real property or any improvements thereon. However, the Covenants shall be binding upon and shall inure to the benefit of any subsequent owner whose title thereto was acquired by foreclosure, trustee sale or otherwise.

Section 7.7.
After the initial fifteen year term for these covenants, the provisions of these Covenants may be changed or amended or additional Covenants added, in whole or in part, by the Association upon approval of two-thirds (2/3) of the votes of the Homeowners' Association at a meeting duly noticed and called for this purpose; provided that, the easements for roads, utilities and common areas shall not be changed without the unanimous consent of all of the owners affected by the change.

The President or Vice-President shall execute and record the amendment, change or addition with the Clerk and Recorder or Broadwater County, Montana.

/ / /

/ / /

/ / /

/ / /

/ / /

Any change of these Covenants shall be effective upon the filing and recording of such an instrument in the office of the Broadwater County Clerk and Recorder.  Any change in these Covenants shall affect existing structures and uses of the lots.

IN WITNESS WHEREOF, Declarant has hereunto set its hand as of this________day of ________________2006


SCHOGIA, LLC

By:_________________________________

STATE OF ________________ )






:ss.

County of _________________ )



On this______day of_____________,2006, before me, the undersigned, a Notary Public of the State of____________, personally appeared______being the_______________, Wheatland Meadows Subdivision, known to me to be the persons that executed the within instrument and acknowledged to me they executed the same.


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal as of the day and year first above written.






___________________________________________






NOTARY PUBLIC for the State of___________






Residing at_______________________________






My Commission expires_____________________
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